III. Chapter ____. Motor Vehicle Warranty Act

A. Title. 
This chapter may be cited as the “[Tribe/Pueblo Name] Vehicle Warranty Act”. 

B. Purpose
The purpose of this section is to ensure that purchasers of motor vehicles have a mechanism to enforce existing and implied warranties, or conditions of repair and use, upon new or used vehicles purchased.

C. Definitions

1.  As used in the [Tribe/Pueblo Name] Vehicle Warranty Act:

a.  “Person” or “Persons” shall include individuals, natural persons, corporations, trusts, chapters, associations, partnerships, clubs, companies, firms, joint ventures, and/or syndicates.

b. “Trade” or “commerce” includes the offering for sale; advertising; sale, distribution, transfer, purchase, or bartering of any material good, service, item, property, article, commodity, or thing of value; or any other transaction involving the transfer of ownership, use, or other rights in regards to a material good, article, property, service, or commodity.

c. “Motor vehicle” includes any passenger motor vehicle, including automobiles, trucks, pickups, standard utility vehicles (“SUVs”), all terrain vehicles (“ATVs”), motorcycles, or vans of a gross weight of less than 10,000 pounds, and which are used primarily for personal, individual business, or family purposes.

d. “Used motor vehicle” means either:

i. any vehicle which, at the time of purchase or transfer of ownership and/or use, has been previously used by the prior owner who is the merchant to the transaction, or by another individual prior to that merchant’s possession; or

ii. any vehicle with a certified odometer reading of 5,000 miles or more.

e. “Comparable motor vehicle” means an identical, or reasonably equivalent, motor vehicle.

f. “Consumer” means any one of or combination of:

i. the purchaser, other than for the purpose of immediate resale, of any used or new motor vehicle for personal, family, household, or individual business use;

ii. any person to whom a motor vehicle has been transferred while an express warranty remained active on that vehicle; and/or

iii. any person entitled by warranty to enforce the terms of that warranty.

g. “Collateral charges” means those additional charges, not directly attributable to the retail price of a motor vehicle, which are nevertheless required of a consumer prior to purchase, use, or transfer of a new or used motor vehicle. Such charges may include, but are not limited to, the following: taxes, license, registration, title and other governmental fees.

h. “Commercial seller” or “merchant” means any individual, corporation, association, partnership, company, or other legal entity that regularly engages in the sale, trade, or lease of at least five (5) motor vehicles per calendar year.

i. “Manufacturer” includes any person engaged in the manufacture, distribution, assembling, importing or distribution of a motor vehicle for commercial gain and as a regular source of business.

j. “Express warranty” includes the oral or written affirmation, or any indication of affirmation, of the workmanship or material of the vehicle for the purpose for which it was intended, within a specified time and/or to a specified level of performance, including and not limited to any terms or conditions precedent to enforcing such obligation of workmanship, material, or performance.

k. Where not otherwise stated, the plural of a term shall have the same definition as the singular, except to be plural; and the singular of a term shall have the same definition as the plural, except to be singular.

D.  Conformation to express warranties for new motor vehicles

1. The manufacturer, agent, or authorized dealer or merchant of a new motor vehicle shall make any and all repairs required to a new vehicle within one (1) year of purchase, sale, or transfer, whichever is latest, to restore that vehicle to conformity to such warranties, when

a. the vehicle does not conform to any and all express warranties, and

b. the consumer, user, owner, or possessor of the vehicle reports the nonconformity to the manufacturer, agent, authorized dealer or merchant from whom the consumer, user, owner, or possessor purchased the vehicle, within eighteen (18) months of its purchase, sale, or transfer, whichever occurs latest.

c. If the manufacturer, agent, authorized dealer or merchant of the nonconforming vehicle is unable, after a reasonable number of attempts not to exceed three (3) for the same defect, to restore the vehicle to conformity, the manufacturer, agent, dealer or merchant shall either:

i. replace the motor vehicle with a comparable motor vehicle and restore the express warranties, in their full amount and entirety, including their full initial length of time, or

ii. accept the consumer’s return of the vehicle and refund that consumer with the purchase price of the vehicle and any collateral charges. The merchant shall neither reduce the refund by mileage or use of the vehicle nor shall the merchant be required to add reasonable interest amounts to its refund.

E. Affirmative defenses
1. In addition to applicable affirmative defenses allowed by law, it shall be an affirmative defense to any claim under this section that:

a. The nonconformity of the vehicle does not substantially impair its use or resale value. “Substantial” impairment shall be greater than 10% of its retail value, or the loss of a significant function for which the vehicle was purchased.

b. The nonconformity of the vehicle is the result of abuse, neglect, or unauthorized alteration of the vehicle.

c. The consumer, user, purchaser, possessor or owner of the vehicle did not file the claim of nonconformity in good faith.

F. Informal dispute resolution
1. Consumers and debtors shall have access to the Tribal/Pueblo Court notwithstanding contractual or written language to the contrary. 

2. Non-binding arbitration and mediation are acceptable forms of dispute resolution and/or conflict resolution. Sellers and/or creditors shall not require binding arbitration. 

3. Where a transaction occurred within the [Tribe/Pueblo Name]’s boundaries, the [Tribe/Pueblo Name]’s Courts shall have the authority to hear actions upon such transaction(s). Significant actions that take place within the [Tribe/Pueblo’s Name], such as repeated or regular use of a vehicle, storage of a vehicle, repossession of a vehicle, or other such actions, shall give the [Tribe/Pueblo’s Name] sufficient contacts to exercise jurisdiction over any agreement regarding that vehicle. Choice-of-law clauses in vehicle agreements shall not be binding against the [Tribe/Pueblo]’s Courts’ exercise of jurisdiction.

4. This section may not be waived. Attempts to create a waiver or to contract in violation of this section shall be punishable by a penalty of up to $5000 plus attorneys’ fees and court costs. 

G. Resale of returned motor vehicle

1. Ten-day grace period: 

a. The seller of a used motor vehicle shall, in writing at the time of sale, agree to accept the return of any used motor vehicle sold, within ten business days after the delivery of the vehicle to the consumer, on the basis of any complaint whatsoever regarding the quality, condition, or price of the vehicle, for a full and immediate refund of all monies paid by the buyer. Buyer shall acknowledge and sign this agreement and shall be entitled to a copy of it. In the event of return during this period, seller may charge the buyer a reasonable rate for mileage actually used by the buyer, not to exceed thirty (30) cents per mile.

H. Notice of replacement or repurchase to used motor vehicle dealers and consumers

1. Vehicles returned to the dealer or manufacturer for failure to remedy a defect may be resold to consumers or used motor vehicle dealers when:

a. Notice is clearly given, in underlined, bold-face, 14-point or larger font, that the vehicle was returned for a manufacturing defect not repaired according to the terms of this section; and

b. Such notice includes, in detail and in the same language as that used in the contract or used motor vehicle dealer, the history of the vehicle’s repairs and any consumer complaints against it. Such history must include the date of repairs and complaints, the actions taken to remedy the complaints or discovered defects of the vehicle, and whether such action resulted in further complaint or further repairs, and the date of and reasons for the final return of the vehicle; and

c. The consumer or used motor vehicle dealer accepting such vehicle signs upon informed consent the following statement:

i. “I recognize that the vehicle described below has been returned under warranty for specified defect(s) listed, namely: [here list the date/content of consumer complaints, date/substance of repairs attempted, results of such repair and date/reason for vehicle’s return to initial seller/manufacturer], and I agree to purchase, lease, or otherwise use or possess this vehicle under the following terms with the understanding that I may still return the vehicle under any express or implied warranties remaining or purchased upon it [Here list terms of new resale/repurchase/lease of the vehicle].”

2. Consumers or used motor vehicle dealers who purchase, lease, or otherwise use such a vehicle may receive a full refund, plus ten (10) percent interest and any reasonable costs attached thereto, including court or mediation costs if incurred, within ninety (90) days of ownership or possession, or 1,000 miles of use of the vehicle, upon finding the same, similar, or related defect in the vehicle so purchased, used, or possessed. 

3. Purchasers of any vehicle that retains an initial warranties upon it, including implied, manufacturer, or third-party warranties, shall be entitled to the terms of that warranty, including bringing an action upon it should the other party, manufacturer, or seller not honor the existing warranty upon it. 

I. Used motor vehicles
1. Title. 
Merchant of a used motor vehicle shall possess title, in merchant’s name, free and clear of liens, to the vehicle prior to advertising, selling, transferring, or otherwise communicating notice of the vehicle’s merchantability to others.

2. It shall be unlawful to misrepresent the age, condition, or accident history of a motor vehicle, including but not limited to:

a. Whether the vehicle has regrooved tires.

b. Whether the vehicle has undergone chassis repair.

c. Whether the vehicle has been salvaged, or repaired from a prior “total loss” insurance determination.

d. Whether the vehicle’s odometer reading has been tampered or fraudulently revised.

3. Condition; Inspection Required Prior to Resale. 
Commercial sellers of used motor vehicles shall be required to inspect the vehicles to ensure they are in condition sufficient to render satisfactory and adequate service under normal use at the time of delivery.

4. Affidavit of Condition Required of Commercial Merchants
a. Prior to finalization of sale, a commercial merchant of a vehicle shall provide to the consumer a notarized, signed affidavit claiming upon penalty of perjury in both English and the language the contract was negotiated in, if the contract was negotiated in a language other than English:

i. the make, year, and type of vehicle sold,

ii. the color and use description of the vehicle, including its repair and paint history, if applicable, and the number of prior owners of the vehicle, 

iii. certification under penalty of perjury that the vehicle will render, under normal use,  satisfactory and adequate service to the consumer by the time of delivery to the consumer, and

iv. any other material information about the vehicle of which the merchant is reasonably aware that the consumer would want to know prior to purchase. “Material information” includes any details about the vehicle which would affect the consumer’s decision whether to purchase the vehicle.

5. Implied warranty of merchantability disclaimer
a. A merchant of a used vehicle guarantees an implied warranty of merchantability for every used vehicle sold or transferred to a consumer in both English and the language the contract was negotiated in, if the contract was negotiated in a language other than English,

b. The implied warranty of merchantability shall be met if the vehicle performs as intended by the consumer, including providing safe transportation and being substantially free of all material defects not communicated in writing to that consumer, for a period of six (6) months or three thousand (3,000) miles after purchase, whichever is first. Miles obtained to service, repair, or otherwise conform the vehicle to merchantability are excluded, as are days in which the vehicle failed to conform.

c. A merchant shall not be liable for nonconformity to warranty when the vehicle was abused, misused, neglected, or altered or modified in an unauthorized manner. “Neglect” includes the failure to provide regular and appropriate oil and lubricant changes. “Misuse” includes offroad use and racing.

d. The consumer, purchaser, user, possessor or owner of a used motor vehicle who wishes the merchant to pay for repairs qualifying under this warranty shall notify the merchant of any nonconformity to an implied warranty within the time limit of that warranty. Notice may be in writing or verbal, but must be reasonable and allow the merchant a reasonable time to conduct repair to return the vehicle to its conforming state. Merchant has the obligation to repair the vehicle to return it to its conforming state, such time for repair not to be included within the warranty time limits. The maximum liability for the merchant to conduct repairs to conform the vehicle is the amount of purchase price accepted for the vehicle, not to include collateral charges. 

e. A merchant of a used motor vehicle shall not disclaim the vehicle’s implied warranty of merchantability unless: 

i. The merchant disclosed, in writing to the consumer, any and all defects which would violate the vehicle’s implied warranty of merchantability, and

ii. The consumer understood that purchase of the vehicle would not include an implied warranty of its merchantability, and 

iii. The consumer released the merchant, in writing and with at least one impartial witness, of responsibility for the vehicle’s implied warranty of merchantability.

f. Waiver
i. Consumer may waive the implied warranty of merchantability only for an express defect and not for the entire vehicle, and only if

i. Merchant fully and accurately discloses, in the consumer’s language of fluency, in writing and before at least one (1) impartial witness, the existence of a particular defect of the vehicle which merchant was reasonably unable to remedy prior to sale, transfer, or relinquishment of vehicle to consumer, and

ii. Consumer understands fully and accurately the nature and extent of this defect, and consents to its existence, and

iii. Consumer indicates her/his agreement by signing a waiver form that shall be attached to the contract or receipt and easily detachable and that shall contain, in the same language as that used in the contract and in at least fourteen-point bold face type, the following information and statements: “Attention buyer: Sign below only if you agree to purchase this vehicle with the following defects:” after which defects are clearly and completely explained in the language of the consumer’s fluency.

g. Burden of proof

Merchant, dealer, or his authorized agent, shall bear the burden of proof by a preponderance of the evidence to establish that s/he complied with this section, in an action to recover purchase price or collateral charges upon dealer or merchant’s failure to remedy defects covered by an implied or express warranty.

J. Remedies

Consumer may bring an action for recovery of purchase price and collateral charges upon dealer’s failure to remedy any defect covered by an implied or express warranty. Attorneys’ fees shall be awarded to any prevailing purchaser. 

K. Limitation of action

Any action to remedy a violation of this section must be commenced within two (2) years of purchase, transfer, or possession of the vehicle, whichever occurs latest. This limitation shall be tolled for the following affirmative defenses or claims: fraud, deceit, undue influence, discrimination, misrepresentation, minority, and incapacity.

L. Attorneys’ fees

Attorneys’ fees and court costs shall be awarded to the consumer who prevails in an action based upon this section; provided, however, that the consumer brought the action in good faith. Attorneys’ fees and court costs shall be awarded the merchant if the consumer brings an action in bad faith or for frivolous reasons.
