V. Chapter ____. Repossessions of Personal Property 

A. Title. 

1. This chapter may be cited as the “[Tribe/Pueblo Name] Personal Property Repossession Act”.
B. Purpose 
The purpose of this section is to require notice for forcible seizure of personal property, and to make such seizure reasonable and foreseeable to sellers/creditors and buyers/debtors of such property. This section will govern repossessions of personal property that are not manufactured homes or mobile homes. Such property shall include, but not be limited to, vehicles, technology, entertainment, furniture and household goods. 

C. Definitions
1. As used in the [Tribe/Pueblo Name] Personal Property Repossession Act:
a. “Repossession”: the forcible seizure by a creditor of a debtor’s personal property that is subject to security interest.

b. “Security interest”: in any consumer transaction, the ongoing financial interest, in the form of a loan with interest or payment plan, which a creditor takes in any personal property that is the subject of the transaction. Creditors must make clear to the consumer, or debtor, when there is a security interest in the transaction, by informing consumers in the consumer’s language of fluency and by having large, bold letters indicating that a security interest exists in any written consent the consumer signs regarding the transaction.

c.  “Collateral”: personal property in which a creditor holds a security interest and therefore is subject to the creditor’s repossession 

d. “Consumer transaction”: any transaction in which a person contracts or agrees with a creditor to purchase personal property

e. “Creditor”: an individual, business, partnership, association, company, corporation, or other legal entity that holds a security interest in personal property used, possessed, or otherwise granted to another person

f. “Consumer”: an individual, business, partnership, association, company, corporation, or other legal entity that purchased, used, contracted for, or agreed to purchase property 

g. “Debtor”: a consumer that has an unperfected interest in property

h. “Seller”: individual, business, partnership, association, company, corporation or other legal entity that regularly offers personal property for sale, use, or possession for value

i. “Person”: an individual, corporation, association, partnership, company, or other legal entity capable of contracting or agreeing to terms of sale, use, or possession of personal property

D. Limitation of action
1. Repossession shall only be sought by a creditor who retains a valid security interest in the personal property as a result of a consumer transaction. Unsecured creditors have no right to the property or action under this section.

2. Repossession may only be sought where the consumer has paid less than eighty (80%) percent of the fair-market value of the property, or eighty (80%) percent of the value of the loan or credit secured to purchase the property, whichever is greater. 

3. Creditors attempting to recover the value of their property may elect to recover either a money judgment or the collateral, but not both.

4. Written, informed consent or court order is required. The seller or his authorized agent must obtain the debtor’s written, informed consent, or obtain a court order, to repossess any personal property of a member of the [Tribe/Pueblo’s Name]. In the absence of such written consent, repossession by the creditor shall only be lawful upon obtaining a judgment for it by the tribal court(s) (hereinafter referred to as “The Court”.

a. Written, informed consent defined. Only the debtor(s) may give written, informed consent. All debtors must agree to the repossession via written, informed consent at the time of repossession. ‘Informed’ consent requires the seller or her agent to disclose fully any obligations, detriments, defenses, and consequences of either party to the transaction. Such disclosure must be in the native language or language of fluency of the debtor. It shall be the burden of the seller, by a preponderance of evidence, to show that any consent obtained was informed and that the debtor understood the consequences, defenses, obligations, and detriments to both parties prior to signing.

b. Reporting of written, informed consent. Upon obtaining written, informed consent of the debtor, the seller or her authorized agent shall report such compliance with this section to the local law enforcement agency or governmental body. A representative of such agency or body of government may accompany seller or her agent to accomplish repossession. 

c. Waiver prohibited. It shall be a violation of this section for any seller to attempt to obtain a waiver of this section from any consumer, or to obtain such a waiver.

d. Affirmative defenses. Written consent obtained by fraud, misrepresentation, deceit or undue influence shall be considered null and void. Written consent obtained by enticement to off-reservation lands will also be deemed null and void. Minority and incapacity constitute full and complete defenses to written, informed consent. 

e. Exemptions. Transactions between merchants are exempt from requiring informed, written consent or a judicial order prior to repossession of personal property.

5. Force, intimidation prohibited. The creditor or his agent(s) may not use force or intimidation in any part of the repossession, notice, or negotiation process. The local law enforcement agency or governmental body shall be the sole entities allowed to use reasonable force if necessary to rightfully repossess property. Violation of this may subject the abuser to criminal penalties in addition to the civil fines listed below.

6. Self-help prohibited. Consumer goods regularly used or bought for use for personal, family, or household purposes, including vehicles, furniture, and technology, may not be taken by any person or agent except in strict compliance with this section. Self-help repossession is strictly prohibited within the boundaries of the [Tribe/Pueblo’s Name]. Attempts to repossess in violation of this section shall also constitute a violation of this section.

E. Violation; Penalty; Civil liability
1. Temporary Restraining Order. With good cause shown, the creditor may move for a temporary restraining order in civil court to prevent the debtor from damaging, removing, or disposing of the property, for the purpose of preserving the value of property and the status of the parties. Such motion must include an affidavit identifying specific facts to support a finding of probable cause to believe that such property may be lost, damaged, or moved out of jurisdiction prior to a hearing on its repossession status. The Court shall review this request as soon as feasibly possible, and may require the property to be removed and held prior to the hearing. The Court shall expedite a hearing on this motion, giving at least three (3) days’ notice to the debtor. The court in its discretion need not apply the laws of evidence to the hearing. The creditor shall pay all costs to pickup, storage, and safekeeping of the vehicle under this subsection.

2. Civil Liability. Any person who violates this section, and any business whose employees violate this section, shall be presumed to have breached the peace of the [Tribe/Pueblo’s Name] and shall be liable for any civil penalties therefor.  Additionally, any person or employee who violates this section shall be civilly liable to the debtor for any loss the debtor may have suffered as a result.

3. Exclusion. Seller who is in violation of this section may be excluded from the [Tribe/Pueblo’s Name] . Business employees who violate this section may be prohibited from doing further business in the Nation, including advertising within the Nation’s boundaries.

4. Fee and restitution penalties. Individuals in violation of this section shall be subject to a fee of three thousand dollars ($3,000) or more, according to the court’s discretion. Additionally, individuals in violation of this section shall also pay restitution fees to the owner in the amount of the market value of the property repossessed, or the amount which the consumer had already paid for it, whichever is greater. 

5. Recovery amount. The debtor, whose property was repossessed in violation of this section, has the right to recover an amount not less than the credit service charge plus ten percent (10%) of the principal amount of the debt, or the time price differential plus ten percent (10%) of the cash price.

6. Attorney’s fees. The Court shall award attorney’s fees and court costs to the prevailing consumer.

7. Punitive damages. The Court may award punitive damages for any repossession that violates this section and is willful, fraudulent, or unconscionable, or for which any of the affirmative defenses in subsection (e)(iv)(4), above, apply.
F. Foreign Judgments Granting Repossession

1. Foreign judgments granting the repossession of property located within the exterior boundaries and within the jurisdiction of [Tribe/Pueblo’s Name] are unenforceable.

2. A person or business seeking to enforce a foreign judgment granting repossession of personal property located within the exterior boundaries and within the jurisdiction of [Tribe/Pueblo’s Name] must:

a. Petition the [Tribe/Pueblo’s Name]’s court praying for an order granting comity of the foreign judgment;

b. the petition requesting comity must establish that the defendant was provided due process in the proceeding that lead to issuance of the foreign judgment; and 

c. foreign judgments based upon a sale, transaction or debt that violates [Tribe/Pueblo’s Name]’s laws shall not be granted comity.

G. Stored, Unclaimed, and Unidentified Motor Vehicles
1. Storage operators; report. An operator of a place of business for garaging, repairing, parking or storing vehicles for the public, in which a vehicle remains unclaimed for a period of thirty consecutive days or more, shall report such vehicle, in writing, as “unclaimed and abandoned” to the local law enforcement agency, including in the report the make of the vehicle, model & year, and engine, serial and vehicle numbers of the unclaimed vehicle, and the dates of its presence on the business property. 

2. Repossession; Notice. Upon making such report, the operator of the business on which premises the vehicle resides shall inform the known owner of the vehicle of the status of their vehicle. Notice may be in person or by certified mail to their last known address. Notice must be given no less than two (2) times over a course of no less than ninety (90) days, and at least two notices must include, in bold print, that the vehicle has been reported as unclaimed and abandoned, and is likely to be repossessed. Compliance with this notification completes the informed, written consent required in this section prior to lawful repossession.  

3. Vehicle owners. A person who fails to properly claim their vehicle must, in addition to any charges for repair, garage, storage, or parking, pay interest for each day unclaimed beyond the initial storage, repair, parking or garage time agreed upon, and may also be guilty of a petty misdemeanor punishable by a fine of not more than twenty-five dollars ($25) to the local law enforcement.

