VI. Chapter ____. Repossession of Manufactured Homes

A. Title

1. This chapter may be cited as the “[Tribe/Pueblo Name] Manufactured Home Repossession Act”.

B. Purpose

1. The purpose of this Act is the necessary exercise of tribal sovereign powers to protect manufactured homes which serve essential functions for residents of [Tribe/Pueblo’s Name]; such laws are designed to protect the health, safety and welfare of [Tribe/Pueblo’s Name] residents from unlawful repossession of their homes and offices.
C. Definitions
1. As used in the [Tribe/Pueblo Name] Manufactured Home Repossession Act:
a. "Manufactured Home" includes manufactured homes, mobile homes, trailer homes, modular buildings, and prefabricated houses.

b. "Conspicuous", with reference to a term, means so written, displayed, or presented that a reasonable person against which it is to operate ought to have noticed it. Whether a posted notice is "conspicuous" is a decision for the court. 

c. “Debtor”: a consumer that has an unperfected interest in property
d. "Creditor” means any person who offers or extends credit creating a debt or to whom a debt is owed, but such term does not include any person to the extent that he receives an assignment or transfer of a debt in default solely for the purpose of facilitating collection of such debt for another.

D. Jurisdiction

1. [Tribe/Pueblo’s Name] has sole jurisdiction over manufactured homes located within [Tribe/Pueblo’s Name]’s jurisdiction

a. [Tribe/Pueblo’s Name]’s court shall have jurisdiction over all claims by creditors for the return of manufactured homes located within the [Tribe/Pueblo’s Name] in which the creditor has a security interest as a result of a consumer credit transaction and where the debtor has allegedly defaulted.  

2. Foreign Judgments Granting Repossession of Manufactured Home

a. Foreign judgments granting the repossession of a manufactured home located within the exterior boundaries and within the jurisdiction of [Tribe/Pueblo’s Name] are unenforceable unless strict adherence to tribal “Recognition of Fore____? “ followed.

b. A person or business seeking to enforce a foreign judgment granting repossession of personal property located within the exterior boundaries and within the jurisdiction of [Tribe/Pueblo’s Name] must:

i. Petition the [Tribe/Pueblo’s Name]’s court praying for an order granting comity of the foreign judgment;

ii. the petition requesting comity must establish that the defendant was provided due process in the proceeding that lead to issuance of the foreign judgment; and 

iii. foreign judgments based upon a sale, transaction or debt that violates [Tribe/Pueblo’s Name]’s laws shall not be granted comity.

E. Prohibitions
1. Self-Help Repossession Prohibited; Pre-Judgment Repossession Prohibited.

a. Self-help repossession of a manufactured home located on the [Tribe/Pueblo’s Name] is prohibited.  Repossession prior to judgment or voluntary surrender is also prohibited.  

b. To obtain repossession of a mobile or manufactured home, in which the creditor has a valid security interest, the creditor must comply with the procedures for repossession in this chapter in all cases. Power of Sale clauses are void. 

2. Wrongful Repossession Waivers Unenforceable.

a. A waiver of the right to bring an action for wrongful repossession is prohibited and shall have no effect.

3. Unsuccessful attempts to repossess in violation of this Act shall also constitute a violation of this Act.

F. Procedure Governing Repossession of Manufactured Homes
1. Election of Remedies.

A creditor may elect to seek the return of the property or the money due on such property, but both remedies may not be pursued at the same time. Where the debtor has paid eighty percent (80%) or more of the amount financed on the loan, a creditor may not seek the equitable remedy of repossession, but must sue for money damages. Where money due on the property is sought, the parties shall comply with the procedures for repossession contained in this chapter. In the event of a money judgment, the creditor may enforce such judgment through the methods provided by tribal law. 

2. Lawful Repossession

a. The repossession of manufactured homes located within the exterior boundaries of [Tribe/Pueblo’s Name] must be made in strict compliance with this Act.

b. A person desiring to repossess a manufactured home pursuant to any credit agreement where the home is a security for the debt, or other arrangement involving credit can lawfully repossess the manufactured home by either obtaining the written, informed consent of all signatories to the debt, debtor and co-signors, at the time the repossession is sought or obtain an Order of Repossession through the courts of the [Tribe/Pueblo’s Name].
3. Written, informed consent; requirements

a. A person desiring to repossess a manufactured home pursuant to any credit agreement where the home is a security for the debt, or other arrangement involving credit can lawfully repossess the manufactured home by obtaining the written, informed consent of all signatories to the debt, debtor and co-signors, at the time the repossession is sought, hereinafter referred to as a “Voluntary Consent Form”.

b. In connection with a repossession of a manufactured home pursuant to this section, it constitutes an illegal repossession of a manufactured home if:

i. Fail, at the time the manufactured home is sought to be repossessed, the person desiring to repossess to obtain Voluntary Consent Form signed by each debtor to the contract. Said Voluntary Consent Form must contain the following: the name, address and phone number of the party claiming a security interest in the manufactured home and intending to repossess it, a brief description of the manufactured home that contains its size, manufacture date, and its vehicle identification number, the amount of money the debtor is alleged to be in default, the name and contact information of the repossession company/agent. The Voluntary Consent Form must also state on the front page of the voluntary surrender in bold face type of a minimum size of fourteen points, a statement in substantially the following form and in language that is used in the contract: 

i. “You, the buyer, understand that by signing this document, you are giving the creditor permission to repossess your manufactured home. You understand that you have the right to have them file in [Tribe/Pueblo’s Name] court to seek repossession and attorney’s fees, whereby you could assert any affirmative defenses or counter lawsuits against this company or its agents for violations of [Tribe/Pueblo’s Name] law in connection to the sale and collection of the debt owed on this manufactured home. You also understand that you may revoke this voluntary surrender at any time prior to midnight of the third business day after the date you sign this. See the attached Notice of Revocation form for an explanation of this right. In the event you fail to properly revoke this voluntary surrender, you will lose your right to obtain your manufactured home back.” 

ii. Fail to furnish each debtor a completed form in duplicate of the Voluntary Consent Form containing the notices required pursuant to this section and a “NOTICE OF REVOCATION”, that shall be attached to a duplicate written consent form and easily detachable and that shall contain in fourteen-point bold face type the following information and statements in the same language as that used in the contract:

“NOTICE OF CANCELLATION 

______________________________

(date)

You may revoke your voluntary surrender, without any penalty or obligation, within three business days from the above date. 

If you revoke, pursuant to [Tribe/Pueblo’s Name] law, your manufactured home must be returned to you in the same condition and placed in the same spot it was when the creditor took possession within three (3) days of receipt of the revocation. The creditor’s option to repossess will then be to sue you in Court to obtain the manufactured home back. 

In the event you revoke your Voluntary Consent within the time allowed and the creditor does not return your manufactured home to you, the creditor will have committed an illegal repossession pursuant to [Tribe/Pueblo’s Name] law.

To revoke this written consent, mail, fax or deliver a signed and dated copy of this cancellation notice or any other written notice with a post mark stamp of the date below to:

________________________






Name of Creditor
At _________________________________________



(address of creditor’s place of business)
Or by fax: ___________________________________




(facsimile number of creditor’s business)

Not later than midnight of _____________________________





(date)

I hereby cancel this transaction.

_________________________

(date)




______________________________





(debtor’s signature) 
c. fail, before furnishing copies of the notice of revocation to the debtor(s), to complete both copies by entering the name of the creditor, the address of the creditor's place of business, the creditor’s facsimile number, the date of the repossession and the date, not earlier than the third business day following the date of the transaction, by which the debtor may give notice of revocation; 

d. misrepresent in any manner the content of the Voluntary Consent Form or the debtor’s right to revoke; 

e. fail or refuse to honor any valid revocation by a debtor and, within three (3) business days after the receipt of such notice, fail to deliver the manufactured home back to the place it was repossessed from in the same condition it was at the time the creditor took possession.
f. negotiate, transfer, sell or assign any notice or other evidence of indebtedness to a finance company or other third party prior to midnight of the third business day following the day the repossession occurred and Voluntary Consent Form signed.
4. Commencing an Action in Court.  

a. A creditor shall file a written complaint with the Clerk of Court containing:

i. A concise statement of the creditor’s claim against the debtor;

ii. A statement of the creditor’s interpretation of the contract, agreement, or other document entitling the creditor to possession of the residence;

iii. A specific description of the residence;

iv. A specific description of the location, to the creditor’s best knowledge, of the residence;

v. A statement of the value of the property;

vi. A statement of the amount paid by the debtor and the amount due, supported by attached documentation which shows default;

vii. Any such additional information necessary to state a claim;

viii. And the relief sought.

ix. A verified copy of the contract, agreement, or other document entitling the creditor to possession shall be attached to the complaint.  

5. Notice and Service of Process.  

a. The complaint shall be served on the debtor:

i.
By personal service. 

i. In instances where the contract, agreement, or other document was co-signed, notice must be given to all debtors.

ii. Creditor shall, in addition to personally serving the complaint to the debtor/s, orally explain each portion of the complaint to debtor/s.

iii. In instances where the debtor/s does not speak English, it is the creditor’s responsibility to ensure that proper translation occurs.

iv. When personal service occurs, the duration of the service of process must be monitored by tribal police.

ii. If a creditor, after attempting personal service, has been unable to serve the debtor/s, then creditor may request alternative service, as allowed under the rules of process of service. In addition to alternative service, the creditor must in conjunction also:

i. Post the summons and complaint conspicuously on the front door of the manufactured home the creditor is seeking to repossess.

6. Written Response
a. Within sixty (60) days of receipt of the complaint, the debtor may file a written file a written response containing:

i. A denial or admission of the facts in the petition;

ii. An explanation of the facts denied; and

iii. A concise statement of the debtor’s version of the dispute;

iv. Any defenses a debtor may have; and

v. Any counterclaims or cross-claims

vi. The response shall be served on the creditor in accordance with the applicable Rules of Civil Procedure. 

7. Temporary Restraining Orders 

a. At any time prior to a hearing on the complaint, the creditor may seek a temporary restraining order enjoining the debtor from damaging, removing or disposing of the property in order to preserve the rights of the parties and the status of the property. Such a request must be accompanied by an affidavit containing specific facts showing there is reasonable cause to believe the property may be lost, damaged, or moved off the [Tribe/Pueblo’s Name] prior to a regularly scheduled hearing. In such a case, the Court shall expedite the hearing, provided at least three (3) days notice is given the debtor. 

b. At any time prior to a hearing on the complaint, the debtor may seek a temporary restraining order enjoining the creditor from making collection calls or otherwise harassing or threatening the debtor.

8. Notice and Hearing
After reasonable notice to the debtor, the Tribal Court shall hold a hearing in the matter. The notice of hearing shall inform the debtor of the right to present evidence and testimony opposing the complaint, and that failure to appear may result in a judgment by default. At the hearing, both the creditor and debtor may present evidence, witnesses, and legal argument relevant to the dispute. 

9. Right to Cure and Right to Reinstate
a. The Debtor retains the right to cure and/or reinstate until the time of re-sale of the manufactured home;

b. The right to cure means that the debtor will have to come up with all amounts s/he was proven to be in default, late fees, but not attorney fees or repossession fees, which shall be added on to the outstanding balance owed under the contract.
G. Repossession Judgment
1. Repossession Procedure

a. If the Court is satisfied that the creditor is entitled to repossess the property a repossession judgment shall be entered. 

b. An order for repossession must contain the date and time scheduled for repossession.  Said repossession shall not occur before seven (7) days from the date of the order.

c. When repossession occurs, a tribal law enforcement officer must be present.

2. Expiration of Repossession Orders.

a. Orders allowing for repossession of manufactured homes expire after a term of six (6) months.

H. Failure to comply; penalties  
1. Penalties.

a. Failure to comply with any provisions contained within this Chapter may result in exclusion and civil penalties for violation.

i. Any nonmember of the [Tribe/Pueblo’s Name] found to be in willful violation of the [Tribe/Pueblo Name] Manufactured Home Repossession Act may be excluded from the territorial jurisdiction of the   [Tribe/Pueblo’s Name] in accordance with the procedures established in [Tribe/Pueblo’s Name]’s law.
ii. If a person seeking to repossess a manufactured who is found to have violated the [Tribe/Pueblo Name] Manufactured Home Repossession Act, the debtor may seek to enjoin that person from further violations, from selling, auctioning or further encumbering the manufactured home and/or has cause of action against the creditor in an amount not less than $10,000 in liquidated damages and no more than equal to the total sum of payments made by the debtors in connection with the purchase and sales agreement for the manufactured home. 

iii. If a debtor takes any deliberate action to reduce the value of the property subject to repossession after a repossession complaint has been filed, the creditor has a cause of action to recover the amount by which the property has been reduced in value and a right to recover from the person violating this Chapter a civil penalty in an amount determined by the Court.
iv. No action may be brought more than two (2) years after the date of the violation.

2. Action by the Tribe

a. Any creditor who violates this Chapter is subject to exclusion from the [Tribe/Pueblo’s Name] and/or denial of business privileges by the [Tribe/Pueblo’s Name]. 

b. A person or company that repossesses a manufactured home without complying with this Chapter shall be subject to a $5,000 fine for the illegal repossession of the manufactured home.

c. No action shall be taken by the Tribe without notice and hearing.
