VII. Chapter ____. Motor Vehicle Deficiency Charges

A. Title
This chapter may be cited as the “[Tribe/Pueblo Name] Motor Vehicle Consumer Protection Act.”

B. Purpose

The purpose of the Motor Vehicle Protection Act is to protect buyers of new and used motor vehicles both inside and beyond the territorial boundaries of the Nation. This Act is designed to help remedy problems faced by buyers when unjust burdens for the buyer are created because the buyer’s vehicle broke down shortly after purchase and a deficiency judgment, that does not fairly reflect the detriment suffered by the seller, was issued on the vehicle. The protections offered by this Act should be effected by limiting the relief offered by the Nation’s courts to the seller of a motor vehicle if that seller fails to offer the buyer such protections as are detailed herein.

C. Definitions

1. As used in this the [Tribe/Pueblo Name] Motor Vehicle Consumer Protection Act:
a. “Person” or “Persons” shall include individuals, natural persons, corporations, trusts, chapters, associations, partnerships, clubs, companies, firms, joint ventures, and/or syndicates.

b. “Trade” or “commerce” includes the offering for sale; advertising; sale, distribution, transfer, purchase, or bartering of any material good, service, item, property, article, commodity, or thing of value; or any other transaction involving the transfer of ownership, use, or other rights in regards to a material good, article, property, service, or commodity.

c. “Motor vehicle” includes any passenger motor vehicle, including automobiles, trucks, pickups, sport utility vehicles (SUVs), motorcycles, all-terrain vehicles (ATVs), or vans of a gross weight of less than 10,000 pounds, and which are used primarily for personal, individual business, or family purposes.

d. “Used motor vehicle” means either:

i. any vehicle which, at the time of purchase or transfer of ownership and/or use, has been previously used by the prior owner who is the merchant to the transaction, or by another individual prior to that merchant’s possession; or

ii. any vehicle with a certified odometer reading of 5,000 miles or more.

e. “Comparable motor vehicle” means an identical, or reasonably equivalent, motor vehicle.

f. “Buyer” or  “consumer” means any one of or combination of:

i. the purchaser, other than for the purpose of immediate resale, of any used or new motor vehicle for personal, family, household, or individual business use; and/or

ii. any person subject to the laws of this Nation, who has bought a motor vehicle, and who is the defendant in an action governed by this Act, including any cosigner, surety, or guarantor to a motor vehicle sales contract.

g. “Deficiency” means the difference between the contract sales price of a motor vehicle, as contracted for between buyer and seller (including all interest or financing costs charged to the buyer, less any unearned finance charges rebated), and the sum of (a) all payments made toward that contract sales price by the purchaser, and (b) any sum acquired by the seller for the resale of the motor vehicle at auction for the purpose of recouping the contract sale price of the vehicle.

h. “Seller” means any person or entity in the business of selling motor vehicles at the rate of five (5) motor vehicles or more per year in the 365 days preceding an action governed by this Act and who is a plaintiff in an action governed by this Act, and does not include individuals who are the sellers of motor vehicles previously used for their own personal, family, or household purposes, and who have sold less than five (5) motor vehicles in the year preceding an action governed by this Act. 

i. “Principal” means any amount due, on a motor vehicle sales contract, as consideration for the item tendered to the buyer by the seller, exclusive of financing charges.

j. “Financing charges” means any amount due on a retail sales contract as consideration for the extension of credit on a contract, exclusive of the const of the principal.

k. Where not otherwise stated, the plural of a term shall have the same definition as the singular, except to be plural; and the singular of a term shall have the same definition as the plural, except to be singular.

l. Where not otherwise stated, use of one gender pronoun shall infer and include the use of either gender pronoun.

D. Limitation on the Amount of Deficiency Judgments for Motor Vehicles
1. A judgment against the buyer ordering the payment of a deficiency on a motor vehicle sales contract or a motor vehicle retail installment sales contract shall be calculated to allow only the recovery of the seller’s actual costs and projected profits, and therefore shall be limited to an amount not to exceed the sum of:

a. A percentage, calculated as the current prime lending rate plus a maximum of one percent, of either the seller’s original purchase costs for the motor vehicle, if any, or the manufacturer’s suggested retail price, whichever is in the court’s estimation a more accurate means of discovering the seller’s projected profits from the motor vehicle’s sale in a given case, plus

b. The seller’s original costs to purchase the motor vehicle, if any, minus any amount paid by the buyer toward the principal to the date of the court’s order, minus any amount gained by the seller from the resale of the vehicle at auction subsequent to the vehicle’s repossession, for the recoupment of the seller’s purchase costs, plus

c. Financing charges due under the contract from the date of sale to the date of the court’s order, minus any amount paid by the buyer toward the financing charges to the date of the court’s order, plus

d. Reasonable documented repossession costs, if any, plus

e. Reasonable documented attorney’s fees, if any.

2. Seller’s costs must be established by a preponderance of the evidence; however, statistical evidence of costs will NOT be a substitute for evidence specific to the complaint.

3. In cases where a motor vehicle retail installment contract has been assigned to a party other than the seller, the assignee shall have the same rights and liabilities as would the seller for the purposes of recovery under this Act, and the buyer has the same rights and liabilities against that assignee as they would against the seller.

4. For the purposes of this section, payments made pursuant to motor vehicle retail installment sales contracts are to be allotted to principal and interest according to the accounting method agreed to by the motor vehicle retail installment sales contract. 

E. If client receives a 1099-C – Cancellation of Debt from anyone in chain of assignment, that is a full and complete defense to any action otherwise in this section.
