
Indigenous 
Stewardship of 
National Forests: 
Case Study Report

Professors Monte Mills 
& Martin Nie

First Nations 
Development Institute 
Webinar, Oct. 29, 2025



Indigenous 
Stewardship of 
National Forests: 
Introduction to Case 
Study Report

• Brief historical and legal 
context, with a focus on 
sharing (and not sharing)  
management on the National 
Forests.

• Legal anchor points for 
Tribal “Co-Stewardship”

• Secretarial Order 3403 
(Tribal Co-Stewardship)

• Review some common 
themes in MOUs & 
Agreements



Where most histories of the National Forest System begin…



First Forest “Reserves” (e.g., Yellowstone), and then others, based on ceded and unceded 
territory







-1872-Yellowstone

-1887 General 
Allotment (Dawes) 
Act

-1891 General 
Revisions Act 
(creation of 
National Forests)





Nie Slides: Legal-Policy Context





Tribal Co-Stewardship and 
Management in the Context of 
“Cooperative Federalism”

History of sharing management, 
revenue and decision making (with 
States, not Tribes)

Example: Laws that reserve and/or 
extend authorities to States, 
cooperative provisions, sharing 
revenue with State governments

From 1891 (creation of NFS) to 
1976 (NFMA): Tribal rights and 
interests on NFS lands not 
referenced in any statute 
conferring cooperative authority 
to USFS.



https://scholarworks.umt.edu/



Eras in Federal Indian Policy Eras in Federal Public Land (and National 
Forest) Law

Allotment/Assimilation (1887-1934)

Termination (1940s-1960s)

Self-Determination (late 1960s-
present)

-Forest Reserves Act (1891); USFS Organic Act (1897)

-1908 Act (Timber revenue sharing)

-Weeks Act (1911)

-Clarke McNary Act (1924)

Granger-Thye Act (1950); Cooperative Forest 
Management Act (1950)

Multiple Use Sustained Yield Act (1960)

National Forest Management Act (1976)



Tribal Nations and the National 
Forest System

Selected Statutes

1891

Forest 
Reserve Act

“General Revision 
Act,” giving to the 
President 
authority to set 
aside forest 
“reserves.”

 Enacted four 
years after 
General Allotment 
Act of 1887

1897

Organic Act

Foundational 
statute governing 
management of 
NFS. Provisions 
for “bona fide 
settlers, miners, 
residents, and 
prospectors.” 

No references or 
provisions related 
to Tribes or 
reserved rights. 

1908

1908 Act 
Amended
Providing 25% of 
revenues from 
NFS lands to 
States and eligible 
counties for 
benefit of schools 
and roads.  

No Tribal 
provisions. 

 

1911

Weeks Act

Best known for 
authorizing purchase 
of “forested, cut-over, 
or denuded lands.” 
But it also incentivized 
forest fire suppression 
programs by 
restricting funds until 
States had provided a 
“system of fire 
protection” 

No tribal provisions.
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No Tribal provisions 
in MUSYA, but it 
authorizes 
cooperation with State 
and local governments 
“and others.”

Multiple Use 
Sustained 
Yield Act

1960









Tribal Nations and the National 
Forest System

Selected Statutes
1976

National 
Forest 
Management 
Act (NFMA)

USFS to prepare 
Forest Plans to guide 
all subsequent 
management on NFS 
lands.  

No Tribal references 
or provisions

2004

Tribal Forest 
Protection 
Act (TFPA)

Major milestone, 
first public land 
law to specifically 
focus on 
connection 
between NFS 
lands and 
protection of tribal 
“forest assets.” 

2008

Cultural and 
Heritage 
Cooperation 
Authority 
(CHCA)

2018

“638” 
Authority
Extending to Tribes or 
Tribal organizations 
638 ISDEAA  
authority in context of 
TFPA.

638 authority 
provided to agencies 
at Department of 
Interior in 1994. 
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The authority began 
as a pilot in 2001 and 
then applied only to 
State governments. 
The authority 
extended to Tribes to 
perform “forest, 
rangeland, and 
watershed restoration 
services.”

Good 
Neighbor 
Authority 

2018

Provisions related to 
reburial of human 
remains and cultural 
items, temporary 
closures for traditional 
and cultural purposes, 
FOIA exemption.
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Tribal Co-Management 
and Stewardship: Legal 
Anchor Points



Off-reservation treaty rights as 
anchor point



Ojibwe Treaty Cases: 
Examples; in comparison to 
Washington/Oregon Cases 

-Leech Lake Band of Chippewa Indians v. 
Herbst, 334 F. Supp. 1001 (D. Minn, 1971)

-Michigan v. Jondreau (Mich. 1971)

-Wisconsin v. Gurnoe, 53 (Wis. 1972)
___________________________

-Lac Courte Oreilles Band v. Voight, 700 F 2d 
341 (7th Cir. 1983) (LCO I)

-United States v. Michigan, 471 F. Supp. 192 
(W.D. Mich. 1978) (Fox decision, same year 
USSC affirms Boldt decision)

-Minnesota v. Mille Lacs Band, 526 U.S. 172 
(U.S. 1999)



Trust Responsibility as Anchor Point



S.O. 3403 (2001)

Tribal “Co-Stewardship”

-Inclusive, umbrella term 
covering a wide scope of 
cooperative and collaborative 
relationships and models of 
shared decision-making. 



Co-Stewardship 
Agreements

To “make agreements with 
Indian Tribes to collaborate in 
the co-stewardship of Federal 
lands and waters under the 
Departments’ jurisdiction, 
including for wildlife and its 
habitat.” §1(b)

“Promote the use of 
collaborative agreements….” 
§5(a)

“Use agreements as a tool to 
foster cooperation on 
protection of treaty, 
subsistence, and religious 
rights….” §5(d)



Department of Interior: 
~150 agreements

USFS: 121 agreements, 
with ~60 focused on 
co-stewardship



Agreements &
MOUs: Common 
Themes



Agreements &
MOUs: Common
Themes

• Focused on threats, problems and 
challenges to forest management that 
Native Nations did not create

• Substantive Tribal engagement as 
sovereigns

• Institutionalizing agreements, in response 
to agency turnover; for continuity; 
institutional memory…



Agreements &
MOUs: Common
Themes

-No one template/cookie cutter approach

-Signs of building on earlier agreements

-Responses to dysfunctional patterns of 
“drive by” Tribal consultation

-Flipping scripts; agreements giving shape 
and substance to more meaningful and pre-
decisional Tribal consultation



Agreements &
MOUs: Common
Themes

-Shared Interests and Tribal Connections 
(“Whereas…”)

-Identifying interests, actions and priorities 
that are shared between Tribes and USFS 
(and sometimes other partners)

Finding ways to harmonize the USFS’s 
statutory duties with its Tribal trust and 
treaty obligations.  To find more effective 
implementation of all the above…..



Agreements &
MOUs: 
Administration

-MOUs establishing protocols, 
frameworks, practices for subsequent 
management and decision making
-Funds not obligated in MOUs
-Different agreement types and 
mechanisms used to fund and administer 
the MOUs.



Agreements &
MOUs: 
Limitations

-Subject to USFS limitations to 
“subdelegate” authority
-Not self-funding
-Non-binding clauses, e.g., “except as may 
be provided by federal law, this MOU 
creates no right, benefit, or trust 
responsibility, substantive or procedural, 
enforceable  by law or equity.”



Indigenous 
Stewardship of 
National Forests: 
Case Study Report

Professors Monte Mills & 
Martin Nie

First Nations Development 
Institute Webinar, Oct. 29, 
2025

Thank you!



What Next? Possible  Next 
Steps…

-To force the question: What 
does it mean to share in the 
management of National 
Forests?

-Deference to Tribal 
sovereign authority; Tribal 
self-regulation

-Opportunities in forest 
planning; Tribal planning

-New statutory authority



Context: Some things going on at USFS



On Sharing 
Decision-
Making in 
Tribal Co-

Stewardship

Affirms the United 
States’ trust and 

treaty obligations 
(and related duties 

found in statute, 
regulation, 

executive orders)

Absent some other 
authority (see above), 
federal agencies may 

not transfer or 
subdelegate total 

responsibility and/or 
“inherent federal 

functions” to Tribe . 

Can include 
arrangements 

requiring decisions 
be contingent on 

tribal 
concurrence/consen

t and  deference to 
tribal proposals 

Finds and builds on 
shared interests 

between Tribes and 
federal agencies



“The BLM considers co-stewardship 
to refer to a broad range of working 
relationships with Indian and Alaska 
Native Tribes (as defined in 25 U.S.C. 
5130(2) to include all Tribes in 
Alaska), as well as Tribal consortia 
and Tribally-led entities exercising 
the delegated authority of federally 
recognized Tribes.”

“Co-stewardship can include 
co-management, collaborative 
and cooperative management, and 
Tribally-led stewardship, and can be 
implemented through cooperative 
agreements, memoranda of 
understanding, self-governance 
agreements (including annual 
funding agreements), and other 
mechanisms...”



Tribal Co-
Management/
Stewardship
 
Is:

Grounded in deep historical and legal foundation 
(different from States and other non-federal actors)

Sharing authority and responsibility among federal 
and tribal sovereigns.

Based on a set of core principles that can be shaped 
into creative and accountable ways of governing that 
address different issues and work in different places.   

An approach in line with the cooperative federalism 
provisions already provided in federal public land laws 
and extended to State governments. 

Compatible with the statutory missions and 
mandates provided to federal public land agencies by 
Congress.  

A way to substantively integrate the federal 
government’s trust obligation and treaty 
responsibilities into the practice of federal public 
lands and resources management.  



“The common word [in definitions of co-
management] is ‘shared,’ as in shared 
authority, shared responsibilities, shared 
knowledge, shared stake in the outcome.”

“Another lesson learned is that people 
should not get stuck on semantics. Don’t let 
the word get in the way of action. Many 
systems have been put into place that have 
led to success. This is the important message. 
Disagreement over the use of the word co-
management should not prevent us from 
recognizing that the natural resources of the 
ceded territories are better off now with the 
inclusion of tribal perspectives and desires 
than they were prior to such involvement.”

Tom Busiahn (USFWS) & Jonathan Gilbert 
(GLIFWC), The Role of Ojibwe Tribes in the Co-
Management of Natural Resource in the 
Upper Great Lakes Region: A Success Story 
(GLIFWC, 2009)



Secretarial Order 3403: Tribal 
“Co-Stewardship”

USDA Office of General Counsel 
Analysis:

-USFS must perform “inherent 
government functions,” those “so 
intimately related to the public 
interest as to mandate performance 
only by Federal employees.”

-Non-Delegation Doctrine: may 
function as a limit on what authorities 
can be delegated by USFS to Tribes.

“Notwithstanding such 
limitations, significant 
latitude remains in the types of 
co-stewardship agreements or other 
arrangements that may appropriately 
support USDA operations without an 
inappropriate transfer of federal 
authority.”



Tribal Conservation & 
Preconditions for Tribal Regulation 
of Treaty Resources and Co-
Management
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